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The Town Council of the Town of Johnstown met on Monday, March 16, 2020 at 7:00 p.m. in 
the Council Chambers at 450 S. Parish Avenue, Johnstown. 
 
Mayor Lebsack led the Pledge of Allegiance. 
 
Roll Call: 
Those present were:   Councilmembers Berg, Lemasters, Molinar Jr. Tallent and Young  
Those absent were:  Councilmember Mellon 
 
Staff present:  Avi Rocklin, Town Attorney, Matt LeCerf, Town Manager, Marco Carani, Public 
Works Director, Kim Meyer, Planning Director, Jamie Desrosier, Communication Manager and 
Brian Phillips, Police Chief. 
 
Agenda Approval 
 
Councilmember Tallent made a motion seconded by Councilmember Berg to approve the 
Amended Agenda which adds Items 10 E and 10 F.   Motion carried with a unanimous vote. 
 
Recognitions, Proclamations and Presentations 
 
Mayor Lebsack read a Proclamation congratulating Student of the Year Candidate Olivia 
Peterson on her support of Leukemia & Lymphoma Society’s 7-week fundraising campaign. 
 
Public Comments 
 
Sheila Woodson, representing Sower of Seeds updated the Council the food drive they sponsored 
gathered 1834 pounds of food.  Council gave the community a standing ovation.   
 
Consent Agenda 
 
Councilmember Lemasters made a motion seconded by Councilmember Young to approve the 
Consent Agenda with the following items included:     

• March 2, 2020 Council Meeting Minutes 
• 2nd Reading Ordinance Number 2020-172 
• 2nd Reading Ordinance Number 2020-173 

Motion carried with a unanimous vote. 
 
New Business 
 
A. Public Hearing – First Reading – Ordinance No. 2020-174, an Ordinance Amending Chapter 2 
of the Johnstown Municipal Code to Include Section 2-17 Concerning Remote Meetings; 
Renumbering Existing Section 2-17 and 2-18 of the Johnstown Municipal Code; and Declaring 
an Emergency –  this ordinance will provide conditions for conducting remote Town Council 
meetings during times of natural disasters or pandemic health issues in the community.   
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Mayor Lebsack opened the public hearing at 7:18 p.m. and having no public comment closed the 
hearing at 7:22 p.m.  Councilmember Tallent made a motion seconded by Councilmember Berg 
to  approve Ordinance No. 2020-174, an Ordinance Amending Chapter 2 of the Johnstown 
Municipal Code to include Section 2-17 Concerning Remote Meetings; Renumbering Existing 
Sections 2-17 and 2-18 of the Johnstown Municipal Code; and Declaring An Emergency.  
Motion carried with a unanimous vote. 
 
B.  Public Hearing – First Reading – Ordinance Number 2020-175, an Ordinance Amending 
Sections 16-102, 16-104 and 16-106 of Article VII of Chapter 16 of the Johnstown Municipal 
Code concerning Conditional Use Grants – this ordinance would modify the current ordinance 
such that the Planning and Zoning Commission would review the application for a  Conditional 
Use Grant and make a recommendation to the Town Council for final determination and 
conditions of approval.   
 
Mayor Lebsack opened the public hearing at 7:31 p.m. and having no public comment closed the 
hearing at 7:33 p.m.  Councilmember Lemasters made a motion seconded by Councilmember 
Young to approve Ordinance 2020-175 amending Sections 16-102, 16-104 and 16-106 of Article 
VII of Chapter 16 of the Johnstown Municipal Code concerning Conditional Use Grants.  
Motion carried with a unanimous vote. 
 
C.  Town of Johnstown Water Treatment Plant Media Replacement Project – Staff sent out  
formal bids to 7 construction firms, requesting proposals to replace the water filter media in the 
water treatment plant.   Two companies submitted their proposals.  After staff reviewed the 
proposals, they are recommending Glacier Construction, Inc. be authorized to do the water filter 
media project in the amount of $212,800.00.  Councilmember Molinar Jr. made a motion 
seconded by Councilmember Berg to approve hiring Glacier Construction for the media 
replacement project in the amount not to exceed $212,800.00.  Motion carried with a unanimous 
vote. 
 
D.  Consider Resolution 2020-06, Resolution Authorizing the Mayor along with either the Town 
Clerk or Town Manager to Execute Documents required by the Northern Colorado Water 
Conservancy District for the Town to acquire, accept dedication of and renew Temporary Use 
Permits related to Colorado-Big Thompson Project Water for the Town – this Resolution updates 
a document that was previously approved in 2001.  Councilmember Lemasters made a motion 
seconded by Councilmember Tallent to approve the resolution as presented establishing 
authorized representatives for water transactions with Northern Colorado Water Conservancy 
District.  Motion carried with a unanimous vote. 
 
E.  Public Hearing First Reading – Ordinance Number 2020-176, an Ordinance Repealing and 
Replacing Article VIII of Chapter 2 of the Johnstown Municipal Code Concerning Disaster 
Emergency Preparedness; and Declaring an Emergency – this Ordinance amends Chapter 2 of 
the municipal code to repeal Article VIII and creating a new Article VIII titled: Disaster 
Emergency Preparedness.  The modified ordinance expands the ability for the Mayor, Council or  
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Town Manager to address an emergency in the interest of protecting life, property and 
preservation of critical resources.   
 
Mayor Lebsack opened the public hearing at 7:40 p.m. and having no public comment closed the 
hearing at 7:47 p.m.  Councilmember Young made a motion seconded by Councilmember 
Molinar Jr. to approve Ordinance No. 2020-176, an Ordinance Repealing and Replacing Article 
VIII of Chapter 2 of the Johnstown Municipal Code Concerning Disaster Emergency 
Preparedness; and Declaring an Emergency.  Motion carried with a unanimous vote. 
 
F.  Resolution Number 2020-07, Resolution Declaring a Local Disaster Emergency – this 
resolution would officially declare an emergency by the Johnstown Town Council.  
Councilmember Berg made a motion seconded by Councilmember Young to approve Resolution 
Number 2020-07 a Resolution Declaring a Local Disaster Emergency as a result of the Corona 
Virus.  Motion carried with a unanimous vote. 
 
There being no further business to come before Council the meeting adjourned at 7:59 p.m. 
  
 
 
                                                          Mayor                                                       
 
 
                                                       Town Clerk 
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6.01 Independent Contractor.  Contractor understands and agrees that Contractor is an 
independent contractor and not an employee of the Town.  The Town shall not provide benefits of 
any kind to Contractor.  The Town shall not be responsible for withholding any portion of 
Contractor’s compensation for the payment of Federal Insurance Contributions Act (FICA) tax, 
workers’ compensation, or other taxes or benefits.  CONTRACTOR IS NOT ENTITLED TO 
UNEMPLOYMENT COMPENSATION COVERAGE FROM THE TOWN.  CONTRACTOR IS 
OBLIGATED TO PAY FEDERAL AND STATE INCOME TAX ON MONEYS PAID 
PURSUANT TO THIS AGREEMENT.  As long as there is not a conflict of interest with the 
Town, Contractor may engage in any other lawful business activities during the term of this 
Agreement. 

SECTION 7: NOTICE  

7.01 Notices.  All notices, demands, or other documents required or desired to be given, 
made or sent to either Party under this Agreement shall be made in writing, shall be deemed 
effective upon receipt and shall be personally delivered or mailed postage prepaid, certified mail, 
return receipt requested as follows: 
 
 TO THE TOWN: 
 Town of Johnstown 
 Attn: Town Clerk 
 450 S. Parish Avenue 
 Johnstown, CO 80534 
 Email: dseele@townofjohnstown.com  
 

TO CONTRACTOR:    
Tait and Associates 
Alex Hoime 
6163 E. CR 16 
Loveland CO 80537 
ahoime@tait.com 
The addresses for notices may be changed by written notice given to the other Party in the 

manner provided above.  Notice may also be sent via e-mail delivery and shall be effective upon 
confirmation of receipt of the email. 

SECTION 8:  MISCELLANEOUS 

8.01 Time.  Time is of the essence of this Agreement and of each covenant hereof. 

8.02 Non-Appropriation of Funds. Pursuant to Section 29-1-110, C.R.S., as amended, 
financial obligations of the Town payable as set forth herein, after the current fiscal year, are 
contingent upon funds for that purpose being appropriated, budgeted, and otherwise made 
available.  This Agreement shall be terminated effective January 1 of the first fiscal year for which 
funds are not appropriated. 

8.03 Illegal Aliens.  Contractor shall comply with the statutory provisions prohibiting 
employment of illegal aliens, as set forth on Exhibit B, attached hereto and incorporated herein by 



 
 

such reference. 

8.04 Assignment; Third Party Rights.  Contractor may not assign, delegate or 
subcontract any part of its rights, duties or obligations under this Agreement.  The Parties do not 
intend to confer any benefit hereunder on any person or entity other than the Parties hereto. 

8.05 Amendment. This Agreement may not be amended or modified except by a 
subsequent written instrument signed by both Parties. 

8.06 Severability.  If any part, term or provision of this Agreement is declared unlawful 
or unenforceable, the remainder of this Agreement shall remain in full force and effect, except 
that, in the event any state or federal governmental agency or court authoritatively determines that 
the relationship between the Town and Contractor is one of employment rather than independent 
contractor, this Agreement shall become null and void in its entirety. 

8.07 Waiver.  No consent or waiver, express or implied, by a Party to or of any breach 
or default by the other Party in the performance by the other Party of its obligations hereunder shall 
be deemed or construed to be a consent or waiver to or of any other breach or default by the non-
defaulting Party.  Failure on the part of any Party to complain of any act or failure to act or to 
declare any other Party in default, irrespective of how long such failure continues, shall not 
constitute a waiver by such Party of its rights hereunder. 

8.08 Governmental Immunity.  The Parties agree that the Town is relying on, and does 
not waive or intend to waive by any provision of the Agreement, the monetary limitations or any 
other rights, immunities, and protections provided by the Colorado Governmental Immunity Act, §§ 
24-10-101 et seq., 10 C.R.S., as from time to time amended, or otherwise available to the Town, its 
officers, or its employees. 

8.09 Applicable Law and Venue.  This Agreement shall be construed according to the 
laws of the State of Colorado.  Venue for any claim, proceeding or action arising out of this 
Agreement shall be in Weld County, State of Colorado. 

8.10 Mediation.  In the event of any dispute arising under this Agreement, except in the 
case of injunctive relief as set forth in Paragraph 8.11, the Parties shall submit the matter to 
mediation prior to commencing legal action and shall equally share the cost of the mediation. 

8.11 Right to Injunction.  The Parties hereto acknowledge that the services to be 
rendered by the Contractor under this Agreement and the rights and privileges granted to the Town 
under the Agreement are of a special, unique, unusual and extraordinary character which gives 
them a peculiar value, the loss of which may not be reasonably or adequately compensated by 
damages in any action at law, and the breach by the Contractor of any of the provisions of this 
Agreement may cause the Town irreparable injury and damage.  The Contractor agrees that the 
Town, in addition to other relief at law, shall be entitled to injunctive and other equitable relief in 
the event of, or to prevent, a breach of any provision of this Agreement by the Contractor. 

8.12 Costs and Attorney’s Fees.  If any judicial proceedings may hereafter be brought 
to enforce any of the provisions of this Agreement, the Town, if the prevailing party, shall be 
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AGENDA ITEM 10A 
 
 
 
 

Public Hearing  
The Ridge at Johnstown Annexation #1 
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ANNEXATION AGREEMENT 
THE RIDGE JOHNSTOWN NO. 1 ANNEXATION 

 
 

 THIS ANNEXATION AGREEMENT (“Agreement”) is made and entered into this 
_____ day of __________________, 2020, by and between J-25 LAND HOLDINGS, LLC, a 
Delaware limited liability company  (“Owner”), and the TOWN OF JOHNSTOWN, a home-rule 
municipal corporation of the State of Colorado (“Town”). 
 
 

WITNESSETH: 
 

 WHEREAS, Owner desires to annex real property into the Town, situated in the Northwest 
Quarter of Section 26, Township 5 North, Range 68 West of the 6th P.M., County of Larimer, State 
of Colorado, consisting of approximately 9.606 acres, being more particularly described on Exhibit 
A, attached hereto and incorporated herein by this reference (“Property”); and 
 
 WHEREAS, Owner executed a Petition for Annexation, dated November 1, 2019, a copy 
of which petition is on file with the Town Clerk; and 
 
 WHEREAS, Owner intends to integrate the Property into The Ridge Johnstown 
subdivision, generally located south of State Highway 402 (County Road 18) and east of Interstate 
25, previously known as the Villages at Johnstown subdivision, and to be bound by the 
Performance Standards (Design Guidelines) applicable to The Ridge Johnstown; and 
 
 WHEREAS, it is to the mutual benefit of the parties hereto to enter into this Agreement 
regarding annexation of the Property to the Town and other related matters as set forth herein; and 
 
 WHEREAS, Owner acknowledges that, upon annexation, the Property will be subject to 
all ordinances, resolutions and other regulations of the Town, as amended from time to time; and 
 
 WHEREAS, Owner acknowledges that, when development proceeds, the need for 
conveyances and dedication of certain property to the Town, including, but not limited to, property 
for rights-of-ways and easements, shall be directly related to and generated by the development 
within the Property. 
 
 NOW, THEREFORE, IN CONSIDERATION OF THE ABOVE PREMISES AND 
THE COVENANTS AS HEREINAFTER SET FORTH, IT IS AGREED BY AND 
BETWEEN THE PARTIES AS FOLLOWS: 
 

1. Incorporation of Recitals.  The parties confirm and incorporate the foregoing 
recitals into this Agreement. 
 

2. Purpose.  The purpose of this Agreement is to set forth the terms and conditions of 
the annexation of the Property to the Town.  Except as expressly provided for herein to the 
contrary, all terms and conditions herein are in addition to all requirements concerning annexation 
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contained in the Johnstown Municipal Code, Development Regulations and Comprehensive Plan, 
and the Municipal Annexation Act of 1965, as amended, C.R.S. §§31-12-101, et seq. 
 

3. Owner.  As used in this Agreement, the term “Owner” shall include any of the heirs, 
transferees, successors or assigns of Owner.  In addition to the foregoing and to the extent excluded 
therefrom, this Agreement shall be binding upon all developers of the Property or any part thereof.  
All such parties shall be subject to the terms of this Agreement as if they were the original parties 
thereto.   
 

4. Further Acts.  Owner agrees to execute promptly upon request of the Town any 
and all surveys and other documents necessary to effect the annexation of the Property and the 
other provisions of this Agreement.  Owner agrees not to sign any other petition for annexation of 
the Property or any petition for annexation election relating to the Property, except upon request 
of the Town. 
 

5. Annexation Documents.  Owner agrees to provide legal documents, surveys, 
engineering work, newspaper publications, maps, and reports determined by the Town to be 
necessary to accomplish the annexation. 

 
6. Zoning and Land Use.  The parties recognize that it is the intent and desire of 

Owner to develop the Property in a manner generally consistent with the zoning and land uses 
applicable to The Ridge Johnstown subdivision, which is zoned PUD-MU (Planned Unit 
Development – Mixed Use).   
 

7. Non-Conforming Use.  The Town agrees to allow existing non-conforming 
agricultural use, if any, to continue until such time as the Property is platted, but not at a greater 
level than at its current level of activity and use. 
 

8. Water Rights Dedication.  Owner shall dedicate all water rights and lateral ditch 
company rights appurtenant to the Property, if any, to the Town no later than the date of approval 
of the final plat of the first phase of development of the Property.  Owner specifically agrees that 
it has not sold or transferred any water rights appurtenant to the Property within the past year nor 
will it do so during the pendency of this annexation petition and, once annexed to the Town, will 
not sell or transfer any water rights appurtenant to the Property without the prior written approval 
of the Town. 

 
9. Municipal Services.  The Town agrees to make available to the Property all of the 

usual municipal services provided by the Town, in accordance with the ordinances and policies of 
the Town.  Except as otherwise agreed by the Town, Owner shall bear the cost of the delivery of 
such services.   
 

10. Land Dedication.  The dedication of parks and open space, flood plains, public 
easements for utilities, rights-of-way for streets and other public ways and dedications for other 
public purposes, if any are subsequently required, shall be by general warranty deed (to include, 
except for public easements, mineral interest owned by Owner at the time of annexation) or another 
appropriate instrument of conveyance acceptable to the Town.  Such dedications shall occur when 
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required by the Town.   The Town and Owner agree that such dedications are directly related to 
and generated by the development intended to occur within the Property and that no taking thereby 
will occur requiring any compensation. 
 

11. Water and Waste Water Utilities.  On-site and required off-site water and waste 
water mains and appurtenances shall be constructed to Town standards by Owner at Owner’s 
expense.  Town and Owner hereby agree to cooperate in good faith with respect to 1) determining 
reasonable oversizing requirements; 2) locating and securing approvals for installation of utility 
mains and appurtenances within public rights-of-way; and 3) facilitating installation of off-site 
infrastructure, as and when Owner and Town determine that such installation is necessary in 
connection with orderly development of the Property. 

 
12. Drainage.  A drainage study of the entire annexation territory shall be provided by 

the Owner to the Town no later than the date of the Owner’s filing of a preliminary plat with the 
Town.  Improvements shall be made as required by the Town.  Historical irrigation and drainage 
patterns shall be maintained on the property to the extent feasible including no change in the 
quality, quantity, or point of discharge, except to the extent approved by the Town. 

 
13. Disconnection.  No right or remedy of disconnection of the Property from the Town 

shall accrue from this Agreement other than that provided by applicable state laws.  In the event 
the Property or any portion thereof is disconnected at Owner’s request, the Town shall have no 
obligation to serve the disconnected Property or portion thereof and this Agreement shall be void 
and of no further force and effect as to such Property or portion thereof. 

 
14. Special Districts.  Within thirty (30) days after written request by the Town, Owner 

shall apply for inclusion of the Property within one or more special districts serving the Town and 
the Town may request Owner to petition to exclude the Property from another special district.  All 
costs, expenses, attorney fees and judgments for exclusion of the property from any special district 
shall be borne by Owner.  Within thirty (30) days after written request by the Town, Owner shall 
be required to pay sums due owing to the Little Thompson Water District, if any, pursuant to an 
Intergovernmental Agreement between the Town of Johnstown and the Little Thompson Water 
District dated January 21, 2009. 

 
15. Future Cooperation.  The parties agree that they will cooperate with one another 

in accomplishing the terms, conditions, and provisions of the Agreement and will execute such 
additional documents as necessary to effectuate the same. 

 
16. No Joint Venture or Partnership/No Assumption of Liability.  Nothing contained 

in this Agreement is intended to create a partnership or joint venture between the Town and Owner 
or between the Town and any one or more of the individual owners that may exist and any 
implication to the contrary is hereby expressly disavowed.  It is understood and agreed that this 
Agreement does not provide for the joint exercise by the parties of any activity, function or service, 
nor does it create a joint enterprise or an agency relationship.  Except as specifically otherwise 
provided in this Agreement, no party shall in any way assume any of the liability of any other party 
for any act or obligations of the other party. 
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17. Failure to Annex.  This Agreement shall be null and void if the Town fails to 
approve the annexation of the Property. 

 
18. No Warranties by the Town.  The Town is entering into this Agreement in good 

faith and with the present intention, on the part of the present Town Council, to comply with this 
Agreement.  Because certain of the provisions of this Agreement may involve areas of legal 
uncertainty or be subject to subsequent revisions to the law, the Town does not intend to provide 
any warranty. 

 
19. Breach.  In the event of a default or breach by the Owner of any term, condition, 

covenant, or obligation under this Agreement, the Town may take such action as it deems 
necessary to protect the public health, safety and welfare; to protect lot buyers and builders; and 
to protect the citizens of the Town from hardship.  The Town’s remedies include: 
 
  (I) The refusal to issue any development permit, building permit or certificate 

of occupancy.  This remedy shall not affect sales to bona fide purchasers nor be applied to 
bona fide purchasers; 

 
  (II) A demand that the security given for the completion of the public 

improvements be paid or honored; 
 
  (III) The refusal to consider further development plans within the Property; 

and/or 
 
  (IV) Any other remedy available at law. 
 
 Unless necessary to protect the immediate public health, safety and welfare, the Town shall 
provide the Owner ten (10) days’ written notice of its intent to take any action under this Paragraph 
during which ten-day period the Owner may cure the breach described in said notice and prevent 
further action by the Town. 

  
20. Attorney’s Fees.  If Owner breaches this Agreement, Owner party shall pay the 

Town’s reasonable costs and attorney’s fees incurred in the enforcement of the terms and 
conditions of this Agreement.  Should litigation occur by suit of a third party, Owner shall 
reimburse the Town for the Town’s attorney’s fees, court costs, and witness fees.  Rather than 
require the Town to defend an action brought by a third party alleging that the Property is not 
subject to annexation or that the technical requirements of the Municipal Annexation Act of 1965, 
C.R.S. § 31-12-101, et seq., were not met, Owner may withdraw the Petition for Annexation.  In 
addition thereto, in the event that any person, corporation, special district, municipal or county 
government or any other entity asserts a claim against the Town, its officials, or employees 
pursuant to the provisions of the Colorado Municipal Annexation Act, C.R.S., Section 31-12-101, 
et seq., Owner agrees to reimburse the Town all reasonable costs and attorney’s fees incurred by 
the Town in defense of such claims whether or not such defense is successful; provided, however, 
that nothing herein shall be interpreted as permitting the Owner to act or participate in any manner 
whatsoever in the defense of such claims, including, but not limited to, selection of legal counsel 
or settlement of claims.  Owner acknowledges and understands that the Town may, in its sole 
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discretion, voluntarily elect not to defend against such an action and may consent to and permit 
the entry by the court of an order voiding the annexation or reach another means of settlement of 
claims.  In such an event, Owner shall also reimburse to the Town any costs or attorney’s fees 
assessed against the Town by the court, if any.  

 
21. Assignments.   Within ten days of an assignment, Owner shall provide written 

notice to the Town of the name, address and telephone number of the assignee.   
 
22. Town Police Powers.  Nothing contained in the Agreement shall constitute or be 

interpreted as a repeal of existing codes, ordinances or as a waiver of the Town’s legislative, 
governmental, or police powers to promote and protect the health, safety, and general welfare of 
the Town or its inhabitants; nor shall this Agreement prohibit the enactment by the Town of any 
fee which is of uniform or general application.   

 
23. The Ridge Johnstown Subdivision; Performance Standards.  Owner represents 

that, subsequent to annexation and zoning, Owner intends to integrate the Property into The Ridge 
Johnstown subdivision.  Unless otherwise approved by the Town in a subsequent written 
agreement, Owner shall submit a preliminary plat to the Town, coordinating the development of 
the Property with The Ridge Johnstown, and shall thereafter petition for inclusion of the Property 
into the Villages at Johnstown Metropolitan District Nos. 1-8, or any of them.  Owner further 
agrees to be bound by the Performance Standards applicable to The Ridge Johnstown, which 
address design considerations, including architectural, site planning, landscaping, streetscape, and 
sign elements for land uses within the Property.  The Performance Standards shall be applied to 
all development projects within the Property, but shall not supersede any uniform code of the Town 
such as the Uniform Building Code, Uniform Fire Code or any other like code which is applicable 
to all properties located within the Town.   
 
 24. Notice.  All notices required under this Agreement shall be in writing and shall be; 
1)  hand-delivered or; 2)  sent by registered or certified mail, return receipt requested, postage 
prepaid, to the addresses of the parties herein set forth; or 3) sent by electronic mail return receipt 
requested and received.  All notices by hand-delivery shall be effective upon receipt.  All notices 
by mail shall be considered effective seventy-two (72) hours after deposit in the United States mail 
with the proper address as set forth below.  Either party, by notice to be given, may change the 
address to which future notices shall be sent.   
 
 Notice to Town:    Town of Johnstown 
       ATTN:  Town Manager 
       450 S. Parish Avenue 
       P. O. Box 609 
       Johnstown, CO  80534 
       Email: mlecerf@townofjohnstown.com  
 
 
 
 
 

mailto:mlecerf@townofjohnstown.com
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 With copy to:     Law Office of Avi S. Rocklin, LLC 
       Town Attorney 
       1437 N. Denver Avenue #330 
       Loveland, CO  80538 
       Email:  avi@rocklinlaw.com  
       
 Notice to Owner:    J-25 LAND HOLDINGS, LLC 

Attention: ROY BADE 
8901 E. Mountain View Rd, Ste 150 
Scottsdale, AZ 85258 
Email: Roy.Bade@calibercos.com  
 

 With copy to:     Hunter & Goodhue, PLLC 
Attention:  Mark F. Hunter 
4845 Pearl East Circle, Suite 101 
Boulder, CO 80301 

       Email:  mark@huntgoodlaw.com  
 
 25. Voluntary Annexation; Election.  Owner agrees that it is voluntarily entering into 
this Agreement.  Owner represents and submits that, to the extent an election would be required 
pursuant to C.R.S. § 31-12-112, as amended, to approve the annexation or to impose terms and 
conditions upon the Property to be annexed, Owner owns one hundred percent (100%) of the 
Property, excluding public streets and alleys, and would vote to approve the annexation and all 
terms and conditions as set forth herein.   
 
 26. Cost Reimbursement to Town.  Developer shall reimburse Town for professional 
consultants such as engineers, testing companies, planners, and attorneys necessitated by 
processing and completion of this development. 
 
 27. No Third Party Rights.  This Agreement is made solely for the benefit of the parties 
hereto and is not intended to nor shall it be deemed to confer rights to any persons or entities not 
named as parties hereto. 
 
 28. Governing Law.  The laws of the State of Colorado shall govern the validity, 
performance, and enforcement of this Agreement.  Should either party institute legal suit or action 
for enforcement of any obligation contained herein, it is agreed that the venue of such suit or action 
shall be in Larimer or Weld County, Colorado.   
 
 29. Default.  In the event of default by either party hereunder, the non-defaulting party 
shall notify the defaulting party in writing of such default(s), specifying the nature and extent 
thereof.  If such default is not cured within thirty (30) days and the non-defaulting party desires to 
seek recourse, the parties shall participate in mediation at a location that is not more than sixty 
miles from the Property, the costs of which shall be shared equally by the parties.  If mediation is 
not successful after ninety (90) days, either party may then commence a legal action. 
 

mailto:avi@rocklinlaw.com
mailto:Roy.Bade@calibercos.com
mailto:mark@huntgoodlaw.com
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 30. Headings.  The paragraph headings in this Agreement shall not be used in the 
construction or interpretation hereof as they have no substantive effect and are for convenience 
only. 
 
 31. Amendments to Law.  As used in this Agreement, unless otherwise specifically 
provided herein, any reference to any provision of any Town ordinances, resolution, regulations, 
or policy is intended to refer to any subsequent amendments or revisions to such ordinance, 
resolution, regulations, or policy, and the parties agree such amendments or revision shall be 
binding upon Owner. 
 
 32. No Vested Rights.  No vested rights shall accrue to Owner by virtue of annexation 
of the Property or this Annexation Agreement.  Any such vested rights for the Property shall be 
acquired only by compliance with C.R.S. §§ 24-68-101, et seq., and approval by the Town of a 
site specific development plan for the Property. 
 
 33. Binding Effect.  This Agreement shall be binding upon and inure to the benefit of 
all heirs, transferees, successors and assigns hereof, and shall constitute covenants running with 
the land.  In addition to the foregoing and to the extent excluded therefrom, this Agreement shall 
be binding upon all developers of the Property or any part thereof.  This Agreement shall be 
recorded with the County Clerk and Recorder of Larimer County, Colorado, at Owner’s expense.  
Subject to the conditions precedent herein, this Agreement may be enforced in any court of 
competent jurisdiction. 
 
 34. Entire Agreement.  This Agreement embodies the entire agreement of the parties.  
There are no promises, terms, conditions or obligations other than those contained herein; and this 
Agreement supersedes all previous communications, representations or agreements, either verbal 
or written, between the parties related to the subject matter herein.   
 
 35. Amendment.  This Agreement may be amended only by mutual agreement of the 
Town and Owner.  Such amendments shall be in writing, shall be recorded with the County Clerk 
and Recorder of Larimer County, Colorado, shall be covenants running with the land and shall be 
binding upon all persons or entities having an interest in the Property and/or an interest in water 
rights referenced in Paragraph 8 of the Agreement.   
  
 36. Severability.  The parties agree that if any part, term, portion, or provision of this 
Agreement is held by a court of competent jurisdiction to be illegal or in conflict with any law of 
the State of Colorado or any federal law, the validity of the remaining parts, terms, portions, or 
provisions shall not be affected, and the rights and obligations of the parties shall be construed and 
enforced as if the Agreement did not contain the particular part, term, portion, or provision held to 
be invalid. 
 
 

[Remainder of page intentionally left blank.] 
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 TOWN OF JOHNSTOWN, COLORADO, 
ATTEST: A MUNICIPAL CORPORATION 
 
 
By:________________________________ By:___________________________________ 
      Diana Seele, Town Clerk    Gary Lebsack, Mayor 
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TOWN OF JOHNSTOWN, COLORADO 

 
RESOLUTION NO.  2020-07 

 
FINDINGS OF FACT AND CONCLUSIONS BASED THEREON  

WITH RESPECT TO THE RIDGE AT JOHNSTOWN ANNEXATION NO. 1 
 
WHEREAS, J-25 Land Holdings, LLC, a Delaware limited liability company, submitted 

a Petition for Annexation for an annexation known as “The Ridge at Johnstown Annexation No. 
1;” and 

WHEREAS, after finding substantial compliance, on April 6, 2020, the Town Council of 
the Town of Johnstown (“Town”) conducted a public hearing and, based on the evidence 
contained in the official file, the official records of the Town and the evidence produced at the 
hearing, desires to enter the following findings of fact and conclusions with the respect to The 
Ridge at Johnstown Annexation No. 1. 
 

NOW, THEREFORE, BE IT RESOLVED BY THE TOWN COUNCIL OF THE 
TOWN OF JOHNSTOWN, COLORADO, THAT: 
 

The Town Council hereby sets forth its findings of fact and conclusions with respect to The Ridge 
at Johnstown Annexation No. 1. 
 

FINDINGS OF FACT 
 

1.       The requirements of the applicable parts of C.R.S. § 31-12-104 and C.R.S. § 31-12-105, have 
been met including the following: 

 
A. Not less than one-sixth of the perimeter of the area proposed to be annexed is contiguous 
with the Town as shown on the annexation map. 

 
B. A community of interest exists between the area proposed to be annexed and the Town, due  
to the proximity of the area to the Town, the desires of the owners to annex, the fact that it is 
within the Johnstown Comprehensive Planning Area and within the area served by the Low Point 
Wastewater Treatment Plant. 

 
C. The area will be urbanized in the near future and the area is capable of being fully integrated 
with the Town. 

 
D. Although less than fifty (50%) percent of the adult residents of the area proposed to be  
annexed make use of Town facilities, the land owners of the area proposed for annexation, while 
presently agricultural, plan to convert the land to PUD mixed use development in less than five 
(5) years, and urban services, which are currently being provided to other citizens of the Town, 
can be provided to citizens of the proposed annexed area on the same terms and conditions as the 
services are made available to other citizens.  The Town can provide water service and the 
Town’s sewer system can be extended to the property annexed with the same standards as the 
current sewer system serving other citizens.  Police and other municipal services can be provided 
as well. 



 
E. No land held in identical ownership has been divided into separate parts.  No land with a  
valuation of over $200,000 has been included without written consent.  No annexation 
proceedings concerning this area have been commenced by any other municipality. 

 
F. This annexation will not result in any detachment of area from any School District. 

 
G. No part of the area to be annexed extends any more than three (3) miles from the existing 
Town boundaries.  The Town has in place a plan for that area as required by C.R.S. § 31-1-105. 
 
H. The entire widths of any streets to be annexed are included within the annexation. 

 
2. No petition for annexation election has been submitted and an election is not required pursuant to  

C.R.S. § 31-12-107(2).  An annexation agreement has been submitted. 
 
3. The Town Council has determined that additional terms and conditions will not be imposed. 
 
4. The Petition was signed by the owners of 100% of the property to be annexed exclusive of                                  

streets and alleys. 
 
5. Notice of this hearing has been given as required by C.R.S. § 31-12-108. 
 
6. An Annexation Impact Report was not prepared or submitted to the Larimer County Board of 

County Commissioners and County Attorney pursuant to C.R.S. § 31-12-108.5 because the 
property to be annexed is less than 10 acres. 

 
CONCLUSIONS 

 
1. The area proposed for annexation is eligible for annexation pursuant to applicable parts of C.R.S.  

§ 31-12-104. 
 
2. None of the limitations of C.R.S. § 31-12-105 apply to restrict annexation. 
 
3. Said The Ridge at Johnstown Annexation No. 1 may be annexed by Ordinance pursuant to C.R.S. 

§ 31-12-111, without an election under C.R.S. § 31-12-107(2). 
 

PASSED, SIGNED, APPROVED, AND ADOPTED THIS ___ day of __________, 
2020. 
       
ATTEST:       TOWN OF JOHNSTOWN, COLORADO 
 
By:__________________________                           By:________________________________ 

      Diana Seele, Town Clerk                                            Gary Lebsack, Mayor 
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	ARTICLE 1 –  SERVICES OF ENGINEER
	1.01 Scope
	A. Engineer shall provide, or cause to be provided, the services set forth herein and in Exhibit A.
	B. Engineer shall perform its services in accordance with the Standard of Care for professional engineering.  Engineer’s scope of services shall be performed in accordance with the applicable regulations issued by the Colorado Department of Public Hea...


	ARTICLE 2 –  OWNER’S RESPONSIBILITIES
	2.01 General
	A. Owner shall have the responsibilities set forth herein and in Exhibit B.
	B. Owner shall pay Engineer as set forth in Article 4 and Exhibit C.
	C. Owner shall be responsible for all requirements and instructions that it furnishes to Engineer pursuant to this Agreement, and for the accuracy and completeness of all programs, reports, data, and other information furnished by Owner to Engineer pu...
	D. Owner shall endeavor to provide prompt written notice to Engineer whenever Owner observes or otherwise becomes aware of:
	1.  any development that affects the scope or time of performance of Engineer’s services;
	2. the presence at the Site of any Constituent of Concern that is not already known or discovered as described in Paragraph 6.10; or
	3. any relevant, material defect or nonconformance in: (a) Engineer’s services, (b) the Work, (c) the performance of any Constructor to the extent such performance impacts the Engineer’s obligations hereunder, or (d) Owner’s performance of its respons...



	ARTICLE 3 –  SCHEDULE FOR RENDERING SERVICES
	3.01 Commencement
	A. Engineer is authorized to begin rendering services as of the Effective Date.

	3.02 Time for Completion
	A. Engineer shall complete its obligations within a reasonable time.  A preliminary projection, subject to change based on the progression of the Work and other circumstances, for rendering services is provided in AQUA Engineering Services Proposal da...
	B. If, through no fault of Engineer, such periods of time or dates are changed, or the orderly and continuous progress of Engineer’s services is impaired, or Engineer’s services are delayed or suspended, then the time for completion of Engineer’s serv...
	C. If Owner authorizes changes in the scope, extent, or character of the Project or Engineer’s services, then the time for completion of Engineer’s services, and the rates and amounts of Engineer’s compensation, shall be adjusted equitably, but shall ...
	D. Owner shall make decisions and carry out its other responsibilities in a timely manner so as not to delay the Engineer’s performance of its services.
	E. Notwithstanding the foregoing, Engineer shall at all times complete it obligations hereunder in a timely manner to allow the Owner to meet the requirements and deadlines imposed upon Owner by CDPHE.


	ARTICLE 4 –  INVOICES AND PAYMENTS
	4.01 Invoices
	A. Preparation and Submittal of Invoices:  Engineer shall prepare invoices in accordance with its standard invoicing practices and the terms of Exhibit C.  Engineer shall submit its invoices to Owner on a monthly basis.  Invoices are due and payable w...

	4.02 Payments
	A. Application to Interest and Principal:  Payment will be credited first to any interest owed to Engineer and then to principal.
	B. Failure to Pay:  If Owner fails to make any payment due Engineer for services and expenses within 30 days after receipt of Engineer’s invoice, then:
	1. amounts due Engineer will be increased at the rate of 1.0% per month (or the maximum rate of interest permitted by law, if less) from said thirtieth day; and
	2. Engineer may, after giving seven days written notice to Owner, suspend services under this Agreement until Owner has paid in full all amounts due for services, expenses, and other related charges, except that Engineer shall not suspend services for...

	C. Disputed Invoices:  If Owner disputes an invoice, either as to amount or entitlement, then Owner shall promptly advise Engineer in writing of the specific basis for doing so, may withhold only that portion so disputed, and must pay the undisputed p...
	D. Sales or Use Taxes:  If after the Effective Date any governmental entity takes a legislative action that imposes additional sales or use taxes on Engineer’s services or compensation under this Agreement, then Engineer may invoice such additional sa...


	ARTICLE 5 –  OPINIONS OF COST
	5.01 Opinions of Probable Construction Cost
	A. Engineer’s opinions (if any) of probable Construction Cost are to be made on the basis of Engineer’s experience, qualifications, and general familiarity with the construction industry.  However, because Engineer has no control over the cost of labo...

	5.02 Designing to Construction Cost Limit
	A. If a Construction Cost limit is established between Owner and Engineer, such Construction Cost limit and a statement of Engineer’s rights and responsibilities with respect thereto will be specifically set forth in Exhibit F to this Agreement.

	5.03 Opinions of Total Project Costs
	A. The services, if any, of Engineer with respect to Total Project Costs shall be limited to assisting the Owner in tabulating the various categories that comprise Total Project Costs.  Engineer assumes no responsibility for the accuracy of any opinio...


	ARTICLE 6 –  GENERAL CONSIDERATIONS
	6.01 Standards of Performance
	A. Standard of Care:  The standard of care for all professional engineering and related services performed or furnished by Engineer under this Agreement will be the care and skill ordinarily used by members of the subject profession practicing under s...
	B. Technical Accuracy:  Owner shall not be responsible for discovering deficiencies in the technical accuracy of Engineer’s services.  Engineer shall correct deficiencies in technical accuracy without additional compensation, unless such corrective ac...
	C. Consultants:  Engineer may retain such Consultants as Engineer deems necessary to assist in the performance or furnishing of the services, subject to reasonable, timely, and substantive objections by Owner.   In its Proposal, engineer designated Co...
	D. Reliance on Others:  Subject to the standard of care set forth in Paragraph 6.01.A, Engineer and its Consultants may use or rely upon design elements and information ordinarily or customarily furnished by others, including, but not limited to, spec...
	E. Compliance with Laws and Regulations, and Policies and Procedures:
	1. Engineer and Owner shall comply with applicable Laws and Regulations.
	2. Engineer shall comply with any and all policies, procedures, and instructions of Owner that are applicable to Engineer's performance of services under this Agreement and that Owner provides to Engineer in writing, subject to the standard of care se...
	3. This Agreement is based on Laws and Regulations and Owner-provided written policies and procedures as of the Effective Date.  The following may be the basis for modifications to Owner’s responsibilities or to Engineer’s scope of services, times of ...
	a.  changes after the Effective Date to Laws and Regulations;
	b.  the receipt by Engineer after the Effective Date of Owner-provided written policies and procedures;
	c. changes after the Effective Date to Owner-provided written policies or procedures.


	F. Engineer shall not be required to sign any document, no matter by whom requested, that would result in the Engineer having to certify, guarantee, or warrant the existence of conditions whose existence the Engineer cannot ascertain.  Owner agrees no...
	G. If the EJCDC forms are used for the Construction Contract, the general conditions for any construction contract documents prepared hereunder are to be EJCDC® C-700 “Standard General Conditions of the Construction Contract” (2013 Edition), prepared ...
	H. Engineer shall not at any time supervise, direct, control, or have authority over any Constructor’s work, nor shall Engineer have authority over or be responsible for the means, methods, techniques, sequences, or procedures of construction selected...
	I. Engineer neither guarantees the performance of any Constructor nor assumes responsibility for any Constructor’s, failure to furnish and perform the Work in accordance with the Construction Contract Documents, except that Engineer shall be obligated...
	J. Engineer shall not be responsible for any decision made regarding the Construction Contract Documents, or any application, interpretation, clarification, or modification of the Construction Contract Documents, other than those made by Engineer or i...
	K. Engineer is not required to provide and does not have any responsibility for surety bonding or insurance-related advice, recommendations, counseling, or research, or enforcement of construction insurance or surety bonding requirements.
	L. Engineer’s services do not include providing legal advice or representation.
	M. Engineer’s services do not include (1) serving as a “municipal advisor” for purposes of the registration requirements of Section 975 of the Dodd-Frank Wall Street Reform and Consumer Protection Act (2010) or the municipal advisor registration rules...
	N. In addition to exercising the standard of care set forth in 6.01A, while at the Site, Engineer, its Consultants, and their employees and representatives shall comply with the applicable requirements of Contractor's and Owner's safety programs of wh...

	6.02 Design Without Construction Phase Services
	A. Engineer shall be responsible only for those Construction Phase services expressly required of Engineer as subsequently set forth in an Amendment to this Agreement, if at all.  With the exception of such expressly required services, Engineer shall ...

	6.03 Use of Documents
	A. All Documents are instruments of service, and Engineer shall retain an ownership and property interest therein (including the copyright and the right of reuse at the discretion of the Engineer) whether or not the Project is completed.
	B. If Engineer is required to prepare or furnish Drawings or Specifications under this Agreement, Engineer shall deliver to Owner at least one original printed record version of such Drawings and Specifications, signed and sealed according to applicab...
	C. Owner may make and retain copies of Documents for information and reference in connection with the use of the Documents on the Project.  Engineer grants Owner a limited license to use the Documents on the Project, extensions of the Project, and for...
	D. If Engineer at Owner’s request verifies the suitability of the Documents, completes them, or adapts them for extensions of the Project or for any other purpose, then Owner shall compensate Engineer at rates or in an amount to be agreed upon by Owne...
	E. Notwithstanding anything contained herein, the Parties recognize and agree that Owner is retaining Engineer pursuant to this Agreement to complete the Engineering Design Plans.  Once completed, as long as Owner has made payments according to this A...

	6.04 Electronic Transmittals
	A. Owner and Engineer may transmit, and shall accept, Project-related correspondence, Documents, text, data, drawings, information, and graphics, in electronic media or digital format, either directly, or through access to a secure Project website, in...
	B. If this Agreement does not establish protocols for electronic or digital transmittals, then Owner and Engineer may jointly develop such protocols.
	C. When transmitting items in electronic media or digital format, the transmitting party makes no representations as to long term compatibility, usability, or readability of the items resulting from the recipient’s use of software application packages...

	6.05 Insurance
	A. Engineer shall procure and maintain insurance as set forth in Exhibit G. Engineer shall cause Owner to be listed as an additional insured on any applicable general liability insurance policy carried by Engineer.  Engineer shall further require that...
	B. Owner shall procure and maintain insurance.
	C. Owner shall require Contractor to purchase and maintain policies of insurance covering workers' compensation, general liability, motor vehicle damage and injuries, and other insurance necessary to protect Owner's and Engineer's interests in the Pro...
	D. Owner and Engineer shall each deliver to the other certificates of insurance evidencing the coverages indicated in Exhibit G.  Such certificates shall be furnished prior to commencement of Engineer’s services and at renewals thereafter during the l...
	E. All policies of property insurance relating to the Project, including but not limited to any builder’s risk policy, shall allow for waiver of subrogation rights and contain provisions to the effect that in the event of payment of any loss or damage...
	F. All policies of insurance shall contain a provision or endorsement that the coverage afforded will not be canceled or reduced in limits by endorsement, and that renewal will not be refused, until at least 10 days prior written notice has been given...
	G. At any time, subsequent to the execution of this Agreement, Owner may request that Engineer or its Consultants, at Owner’s sole expense, provide additional insurance coverage, increased limits, or revised deductibles that are more protective than t...

	6.06 Suspension and Termination
	A. Suspension:
	1. By Owner:  In its sole discretion, Owner may suspend the Project for up to 90 days upon seven days written notice to Engineer.
	2. By Engineer:  Engineer may, after giving seven days written notice to Owner, suspend services under this Agreement if Owner has failed to pay Engineer for invoiced services and expenses, as set forth in Paragraph 4.02.B, or in response to the prese...

	B. Termination:  The obligation to provide further services under this Agreement may be terminated:
	1. For cause,
	a. by either party upon 30 days written notice in the event of substantial failure by the other party to perform in accordance with the terms hereof through no fault of the terminating party.
	b. by Engineer:
	1) upon seven days written notice if Owner demands that Engineer furnish or perform services contrary to Engineer’s responsibilities as a licensed professional; or
	2) upon seven days written notice if the Engineer’s services for the Project are delayed or suspended for more than 90 days for reasons beyond Engineer’s control, or as the result of the presence at the Site of undisclosed or previously unknown Consti...
	3) Engineer shall have no liability to Owner on account of such termination.

	c. Notwithstanding the foregoing, this Agreement will not terminate under Paragraph 6.06.B.1.a if the party receiving such notice begins, within seven days of receipt of such notice, to correct its substantial failure to perform and proceeds diligentl...

	2. For convenience, by Owner effective upon Engineer’s receipt of written notice from Owner.

	C. Effective Date of Termination:  The terminating party under Paragraph 6.06.B may, in its discretion, set the effective date of termination at a time up to 30 days later than otherwise provided to allow Engineer to demobilize personnel and equipment...
	D. Payments Upon Termination:
	1. In the event of any termination under Paragraph 6.06, Engineer will be entitled to invoice Owner and to receive full payment for all services performed or furnished in accordance with this Agreement and all Reimbursable Expenses incurred through th...
	2. In the event of termination by Owner for convenience or by Engineer for cause, Engineer shall be entitled, in addition to invoicing for those items identified in Paragraph 6.06.D.1, to invoice Owner and receive payment of a reasonable amount for se...


	6.07 Controlling Law
	This Agreement is to be governed by the Laws and Regulations of the State of Colorado.  Venue for any action shall be in the County of Weld, State of Colorado.

	6.08 Successors, Assigns, and Beneficiaries
	A. Neither Owner nor Engineer may assign, sublet, or transfer any rights under or interest (including, but without limitation, money that is due or may become due) in this Agreement without the written consent of the other party, except to the extent ...
	B. Unless expressly provided otherwise in this Agreement:
	1. Nothing in this Agreement shall be construed to create, impose, or give rise to any duty owed by Owner or Engineer to any Constructor, other third-party individual or entity, or to any surety for or employee of any of them.
	2. All duties and responsibilities undertaken pursuant to this Agreement will be for the sole and exclusive benefit of Owner and Engineer and not for the benefit of any other party.
	3. At the time of negotiation of the Construction Contract Documents, upon written request of Engineer, Owner agrees to request that the substance of the provisions of this Paragraph 6.08.B appear in the Construction Contract Documents.


	6.09 Dispute Resolution
	A. Owner and Engineer agree to negotiate all disputes between them in good faith for a period of 30 days from the date of notice prior to invoking the procedures of Exhibit H or other provisions of this Agreement, or exercising their rights at law.
	B. If the parties fail to resolve a dispute through negotiation under Paragraph 6.09.A, then either or both may invoke the procedures of Exhibit H.  If Exhibit H is not included, or if no dispute resolution method is specified in Exhibit H, then the p...

	6.10 Environmental Condition of Site
	A. Owner represents to Engineer that as of the Effective Date to the best of Owner’s knowledge no Constituents of Concern exist at or adjacent to the Site, other than those (i) disclosed in writing to Engineer, (ii) regularly occurring or existing at ...
	B. If Engineer encounters or learns of an undisclosed or unknown Constituent of Concern at the Site, then Engineer shall notify (1) Owner and (2) appropriate governmental officials if Engineer reasonably concludes that doing so is required by applicab...
	C. If Engineer or any other party encounters, uncovers, or reveals an undisclosed or unknown Constituent of Concern, then Owner shall promptly determine whether to retain a qualified expert to evaluate such condition or take any necessary corrective a...
	D. If investigative or remedial action, or other professional services, are necessary with respect to undisclosed Constituents of Concern, or if investigative or remedial action beyond that reasonably contemplated is needed to address a disclosed or k...
	E. If the presence at the Site of undisclosed or unknown Constituents of Concern adversely affects the performance of Engineer’s services under this Agreement, then the Engineer shall have the option of (1) accepting an equitable adjustment in its com...
	F. Owner acknowledges that Engineer is performing professional services for Owner and that Engineer is not and shall not be required to become an "owner," “arranger,” “operator,” “generator,” or “transporter” of hazardous substances, as defined in the...

	6.11 Indemnification and Mutual Waiver
	A. Indemnification by Engineer:  To the fullest extent permitted by Laws and Regulations, as allowed by parties to a contract, Engineer shall indemnify and hold harmless Owner, and Owner’s officers, directors, members, partners, agents, consultants, a...
	B. No Defense Obligation:  The indemnification commitment in this Agreement does not include a defense obligation by the indemnitor unless such obligation is expressly stated.
	C. Percentage Share of Negligence:  To the fullest extent permitted by Laws and Regulations,  a party’s total liability to  the other party and anyone claiming by, through, or under the other party for any  cost, loss, or damages caused in part by the...
	D. Mutual Waiver:  To the fullest extent permitted by Laws and Regulations, Owner and Engineer waive against each other, and the other’s employees, officers, directors, members, agents, insurers, partners, and consultants, any and all claims for or en...

	6.12 Records Retention
	A. Engineer shall maintain on file in legible form, for a period of five years following completion or termination of its services, all Documents, records (including cost records), and design calculations related to Engineer’s services or pertinent to...
	B. Engineer recognizes and agrees that Owner is a public entity subject to the provisions of the Colorado Open Records Act, C.R.S. §§ 24-72-200.1, et seq. (“CORA”), and that Owner may be required to disclose Documents, records (including cost records)...

	6.13 Miscellaneous Provisions
	A. Notices:  Any notice required under this Agreement will be in writing, addressed to the appropriate party at its address on the signature page and given personally, by registered or certified mail postage prepaid, or by a commercial courier service...
	B. Survival:  All express representations, waivers, indemnifications, and limitations of liability included in this Agreement will survive its completion or termination for any reason.
	C. Severability:  Any provision or part of the Agreement held to be void or unenforceable under any Laws or Regulations shall be deemed stricken, and all remaining provisions shall continue to be valid and binding upon Owner and Engineer, which agree ...
	D. Waiver:  A party’s non-enforcement of any provision shall not constitute a waiver of that provision, nor shall it affect the enforceability of that provision or of the remainder of this Agreement.


	ARTICLE 7 –  DEFINITIONS
	7.01 Defined Terms
	A. Wherever used in this Agreement (including the Exhibits hereto) terms (including the singular and plural forms) printed with initial capital letters have the meanings indicated in the text above, in the exhibits, or in the following definitions:
	1. Addenda—Written or graphic instruments issued prior to the opening of bids which clarify, correct, or change the bidding requirements or the proposed Construction Contract Documents.
	2. Additional Services—The services to be performed for or furnished to Owner by Engineer in accordance with Part 2 of Exhibit A of this Agreement.
	3. Agreement—This written contract for professional services between Owner and Engineer, including all exhibits identified in Paragraph 8.01 and any duly executed amendments.
	4. Application for Payment—The form acceptable to Engineer which is to be used by Contractor during the course of the Work in requesting progress or final payments and which is to be accompanied by such supporting documentation as is required by the C...
	5. Basic Services—The services to be performed for or furnished to Owner by Engineer in accordance with Part 1 of Exhibit A of this Agreement.
	6. Change Order—A document which is signed by Contractor and Owner and authorizes an addition, deletion, or revision in the Work or an adjustment in the Construction Contract Price or the Construction Contract Times, or other revision to the Construct...
	7. Change Proposal—A written request by Contractor, duly submitted in compliance with the procedural requirements set forth in the Construction Contract, seeking an adjustment in Construction Contract Price or Construction Contract Times, or both; con...
	8. Constituent of Concern—Asbestos, petroleum, radioactive material, polychlorinated biphenyls (PCBs), hazardous waste, and any substance, product, waste, or other material of any nature whatsoever that is or becomes listed, regulated, or addressed pu...
	9. Construction Contract—The entire and integrated written contract between the Owner and Contractor concerning the Work.
	10. Construction Contract Documents—Those items designated as “Contract Documents” in the Construction Contract, and which together comprise the Construction Contract.
	11. Construction Contract Price—The money that Owner has agreed to pay Contractor for completion of the Work in accordance with the Construction Contract Documents.
	12. Construction Contract Times—The number of days or the dates by which Contractor shall:  (a) achieve milestones, if any, in the Construction Contract; (b) achieve Substantial Completion; and (c) complete the Work.
	13. Construction Cost—The cost to Owner of the construction of those portions of the entire Project designed or specified by or for Engineer under this Agreement, including construction labor, services, materials, equipment, insurance, and bonding cos...
	14. Constructor—Any person or entity (not including the Engineer, its employees, agents, representatives, and Consultants), performing or supporting construction activities relating to the Project, including but not limited to Contractors, Subcontract...
	15. Consultants—Individuals or entities having a contract with Engineer to furnish services with respect to this Project as Engineer’s independent professional associates and consultants; subcontractors; or vendors.
	16. Contractor—The entity or individual with which Owner enters into a Construction Contract.
	17. Documents—Data, reports, Drawings, Specifications, Record Drawings, building information models, civil integrated management models, and other deliverables, whether in printed or electronic format, provided or furnished in appropriate phases by En...
	18. Drawings—That part of the Construction Contract Documents that graphically shows the scope, extent, and character of the Work to be performed by Contractor.
	19. Effective Date—The date indicated in this Agreement on which it becomes effective, but if no such date is indicated, the date on which this Agreement is signed and delivered by the last of the parties to sign and deliver.
	20. Engineer—The individual or entity named as such in this Agreement.
	21. Field Order—A written order issued by Engineer which requires minor changes in the Work but does not change the Construction Contract Price or the Construction Contract Times.
	22. Laws and Regulations; Laws or Regulations—Any and all applicable laws, statutes, rules, regulations, ordinances, codes, and orders of any and all governmental bodies, agencies, authorities, and courts having jurisdiction.
	23. Owner—The individual or entity named as such in this Agreement and for which Engineer's services are to be performed.  Unless indicated otherwise, this is the same individual or entity that will enter into any Construction Contracts concerning the...
	24. Project—The total undertaking to be accomplished for Owner by engineers, contractors, and others, including planning, study, design, construction, testing, commissioning, and start-up, and of which the services to be performed or furnished by Engi...
	25. Record Drawings—Drawings depicting the completed Project, or a specific portion of the completed Project, based on Contractor's record copy of all Drawings, Specifications, Addenda, Change Orders, Work Change Directives, Field Orders, and written ...
	26. Reimbursable Expenses—The expenses incurred directly by Engineer in connection with the performing or furnishing of Basic Services and Additional Services for the Project.
	27. Resident Project Representative—The authorized representative of Engineer assigned to assist Engineer at the Site during the Construction Phase.  As used herein, the term Resident Project Representative or "RPR" includes any assistants or field st...
	28. Samples—Physical examples of materials, equipment, or workmanship that are representative of some portion of the Work and that establish the standards by which such portion of the Work will be judged.
	29. Shop Drawings—All drawings, diagrams, illustrations, schedules, and other data or information that are specifically prepared or assembled by or for Contractor and submitted by Contractor to illustrate some portion of the Work. Shop Drawings, wheth...
	30. Site—Lands or areas to be indicated in the Construction Contract Documents as being furnished by Owner upon which the Work is to be performed, including rights-of-way and easements, and such other lands furnished by Owner which are designated for ...
	31. Specifications—The part of the Construction Contract Documents that consists of written requirements for materials, equipment, systems, standards, and workmanship as applied to the Work, and certain administrative requirements and procedural matte...
	32. Subcontractor—An individual or entity having a direct contract with Contractor or with any other Subcontractor for the performance of a part of the Work.
	33. Substantial Completion—The time at which the Work (or a specified part thereof) has progressed to the point where, in the opinion of Engineer, the Work (or a specified part thereof) is sufficiently complete, in accordance with the Construction Con...
	34. Supplier—A manufacturer, fabricator, supplier, distributor, materialman, or vendor having a direct contract with Contractor or with any Subcontractor to furnish materials or equipment to be incorporated in the Work by Contractor or a Subcontractor.
	35. Total Project Costs—The total cost of planning, studying, designing, constructing, testing, commissioning, and start-up of the Project, including Construction Cost and all other Project labor, services, materials, equipment, insurance, and bonding...
	36. Work—The entire construction or the various separately identifiable parts thereof required to be provided under the Construction Contract Documents.  Work includes and is the result of performing or providing all labor, services, and documentation...
	37. Work Change Directive—A written directive to Contractor issued on or after the effective date of the Construction Contract, signed by Owner and recommended by Engineer, ordering an addition, deletion, or revision in the Work.

	B. Day:
	1. The word “day” means a calendar day of 24 hours measured from midnight to the next midnight.



	ARTICLE 8 –  EXHIBITS AND SPECIAL PROVISIONS
	8.01 Exhibits Included:
	A. Exhibit A, Engineer’s Services.
	B. Exhibit B, Owner’s Responsibilities.
	C. Exhibit C, Payments to Engineer for Services and Reimbursable Expenses.
	D. Exhibit G, Insurance.
	E. Exhibit H, Dispute Resolution.
	F. Exhibit I, Limitations of Liability.
	G. Exhibit J, Special Provisions.  AQUA Engineering Services Proposal dated January 2020.
	H. Exhibit K, Amendment to Owner-Engineer Agreement. NOT USED

	8.02 Total Agreement
	A. This Agreement, (together with the exhibits included above) constitutes the entire agreement between Owner and Engineer and supersedes all prior written or oral understandings.  This Agreement may only be amended, supplemented, modified, or cancele...

	8.03 Designated Representatives
	A. With the execution of this Agreement, Engineer and Owner shall designate specific individuals to act as Engineer’s and Owner’s representatives with respect to the services to be performed or furnished by Engineer and responsibilities of Owner under...

	8.04 Engineer's Certifications
	A. Engineer certifies that it has not engaged in corrupt, fraudulent, or coercive practices in competing for or in executing the Agreement.  For the purposes of this Paragraph 8.04:
	1. "corrupt practice" means the offering, giving, receiving, or soliciting of anything of value likely to influence the action of a public official in the selection process or in the Agreement execution;
	2. "fraudulent practice" means an intentional misrepresentation of facts made (a) to influence the selection process or the execution of the Agreement to the detriment of Owner, or (b) to deprive Owner of the benefits of free and open competition;
	3. "coercive practice" means harming or threatening to harm, directly or indirectly, persons or their property to influence their participation in the selection process or affect the execution of the Agreement.


	8.05 Governmental Immunity
	A. Nothing contained in this Agreement shall be construed as a waiver of the limitations on damages or any of the privileges, immunities or defenses provided to, or enjoyed by, Owner under common law or pursuant to statute, including but not limited t...

	8.06 Appropriation of Funds
	A. Pursuant to C.R.S. § 24-91-103.6, as may be amended from time to time, Owner has appropriated the money necessary to fund this Project and compensate the Engineer as set forth herein.  No change order or other form of directive shall be issued by O...
	B. Pursuant to C.R.S. § 29-1-110, as may be amended from time to time, financial obligations of Owner payable as set forth herein, after the current fiscal year, are contingent upon funds for that purpose being appropriated, budgeted, and otherwise ma...

	8.07 Costs and Attorney’s Fees
	A. In the event of litigation enforcing or interpreting the terms of the Agreement, the prevailing party shall be entitled an award of reasonable attorney fees and all costs of suit, including expert witness fees, court reporter fees and similar litig...

	8.08 Illegal Aliens
	A. Engineer certifies, warrants, and agrees that it shall not knowingly employ or contract with an illegal alien to perform work under this contract and shall confirm the employment eligibility of all employees who are newly hired for employment in th...

	PART 1 – BASIC SERVICES
	A1.01 Scope of Services Table
	PART 2 – ADDITIONAL SERVICES
	A. If authorized in writing by Owner, Engineer shall provide Additional Services of the types listed below. These services are not included as part of Basic Services and will be paid for by Owner as indicated in Exhibit C.  The Parties recognize and a...
	A. Engineer shall advise Owner that Engineer is commencing to perform or furnish the Additional Services of the types listed below.  For such Additional Services, Engineer shall request and obtain specific advance written authorization from Owner.  En...
	A. Provide Engineer with all criteria and full information as to Owner’s requirements for the Project, including design objectives and constraints, space, capacity and performance requirements, flexibility, and expandability, and any budgetary limitat...
	B. If Engineer is retained to provide bidding assistance, provide Engineer with Owner’s bidding requirements.
	C. Furnish to Engineer any other available information pertinent to the Project including reports and data relative to previous designs, construction, or investigation at or adjacent to the Site.
	D. Following Engineer’s assessment of initially-available Project information and data and upon Engineer’s request, obtain, furnish, or otherwise make available (if necessary through title searches, or retention of specialists or consultants) such add...
	E. Arrange for safe access to and make all provisions for Engineer to enter upon public property as required for Engineer to perform services under the Agreement.
	F. Recognizing and acknowledging that Engineer's services and expertise do not include the following services, provide, as required for the Project:
	G. Provide the services of an independent testing laboratory to perform all inspections, tests, and approvals of samples, materials, and equipment required by the Construction Contract Documents (other than those required to be furnished or arranged b...
	H. Provide reviews, approvals, and permits from all governmental authorities having jurisdiction to approve all phases of the Project designed or specified by Engineer and such reviews, approvals, and consents from others as may be necessary for compl...
	I. Upon request, advise Engineer of the identity and scope of services of any independent consultants employed by Owner to perform or furnish services in regard to the Project, including, but not limited to, cost estimating, project peer review, value...
	J. If Owner designates a construction manager or an individual or entity other than, or in addition to, Engineer to represent Owner at the Site, the parties may define and set forth as an attachment to this Exhibit B the duties, responsibilities, and ...
	K. If more than one prime contract is to be awarded for the Work designed or specified by Engineer, then designate a person or entity to have authority and responsibility for coordinating the activities among the various prime Contractors, and define ...
	L. Inform Engineer in writing of any specific requirements of safety or security programs that are applicable to Engineer, as a visitor to the Site.
	M. Examine all alternative solutions, studies, reports, sketches, Drawings, Specifications, proposals, and other documents presented by Engineer (including obtaining advice of an attorney, risk manager, insurance counselor, financial/municipal advisor...
	N. Inform Engineer regarding any need for assistance in evaluating the possible use of Project Strategies, Technologies, and Techniques, as defined in Exhibit A.
	O. Advise Engineer as to whether Engineer’s assistance is requested in identifying opportunities for enhancing the sustainability of the Project.
	P. Place and pay for advertisement for Bids in appropriate publications.
	Q. Furnish to Engineer data as to Owner’s anticipated costs for services to be provided by others (including, but not limited to, accounting, bond and financial, independent cost estimating, insurance counseling, and legal advice) for Owner so that En...
	R. Attend and participate in the pre-bid conference, bid opening, pre-construction conferences, construction progress and other job-related meetings, and Site visits to determine Substantial Completion and readiness of the completed Work for final pay...
	S. Authorize Engineer to provide Additional Services as set forth in Part 2 of Exhibit A of the Agreement, as required.
	T. Owner shall pay Engineer for Basic Services set forth in Exhibit A as follows:
	U. Period of Service:  The compensation amount stipulated in Compensation Packet BC-1 is conditioned on a period of service not exceeding 16 months.  If such period of service is extended, the compensation amount for Engineer's services may, by writte...
	A. In addition to the Lump Sum, Engineer is also entitled to reimbursement from Owner for the Reimbursable Expenses.
	B. For budgeting purposes only, Reimbursable Expenses are estimated to be $12,500.
	C. Owner shall pay Engineer for all Reimbursable Expenses at the rates set forth in Appendix 1 to this Exhibit C.  To the extent the Reimbursable Expenses are not expressly set forth in Appendix 1, Engineer shall only invoice Owner for such expenses t...
	D. Reimbursable Expenses include the following, to the extent reasonable: transportation (including mileage), lodging, and subsistence incidental thereto; upon the prior written consent of Owner, providing and maintaining field office facilities inclu...
	E. The amounts payable to Engineer for Reimbursable Expenses will be the Project-related internal expenses actually incurred or allocated by Engineer, plus all invoiced external Reimbursable Expenses allocable to the Project, the latter multiplied by ...
	A. Whenever Engineer is entitled to compensation for the charges of Engineer’s Consultants, those charges shall be the amounts billed by Engineer’s Consultants to Engineer times a factor of 1.1, except that Engineer’s Consultant’s charges are already ...
	B. Factors:  The external Reimbursable Expenses and Engineer’s Consultants' factors include Engineer’s overhead and profit associated with Engineer’s responsibility for the administration of such services and costs.
	C. To the extent necessary to verify Engineer’s charges and upon Owner’s timely request, Engineer shall make copies of such records available to Owner at cost.
	A. Owner shall pay Engineer for Additional Services, if any, as follows:
	B. Compensation For Reimbursable Expenses:
	C. Other Provisions Concerning Payment for Additional Services:
	A. The limits of liability for the insurance required by Paragraph 6.05.A and 6.05.B of the Agreement are as follows:
	C. Mediation:  Owner and Engineer agree that they shall first submit any and all unsettled claims, counterclaims, disputes, and other matters in question between them arising out of or relating to this Agreement or the breach thereof (“Disputes”) to m...
	Limitation of Engineer’s Liability
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